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2. [arbu—)v] HEmIcikS  [HrEE] LEoRE
V. Bb DI

I. 13 C®I

WRR O TEFISEEH ] (BT, ICC &§5) % LimiA 6, 199148
DIgIHL— T2 5 ¥ 7 OFEEAN TITh 72 EES B $ 5 A&
WIZOWCTELEHFT 2EOFED 720 O EBHEEH A (T, ICTY &
T2) RECBWT, FROEFICHT 2 #MHmITLATE LY, 20
H,OICTY BRI, TEAOHE EOFE] ST 2% 7508821 T
Wz, BARIICIE, 745 1EICBWT, —&ISFRIUEE [3HH
L, BEIL, &5 L, FITL (commit) XITEBZE L IZH®B L] &I

¥ BIES - FE MRS MRS

1) AEICBWT [EBRFEHRNT] L RET 2561003, EBILIREZ LE S 5 ERRHCH
—Mx&dE L, ICTY, ICC BL U [y ¥ FEEMFEHH] (LT, ICTR £92) &&
a4 5,

2)  International Legal Materials, Vol. 32 (1993), p. 1194.
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AR L9 AT, 3HEIIBWT, LENNSIEELY (kT 5720]
FTHGAFEE T oo EE (WS T 27200 Er OGN LG EL L 5
Lozl BEICH, BEERL WS, 2F ), FIRE L THRILFEZ
(A7) LG oEe»ic, [EHEL, HEbL, &a) Lzh, [JHEEL
<cﬁ%JLt%m:%EE%ﬂL,%wix,ia:i%%&Kﬁﬁﬁ
T (superior responsibility) dFL TWADTH b,
2, ICTY O RILFED L AN AT LN L D5 I3 R 6 7%
o Thbb, UL, 220054 FIIHETELY, —0id, HAW
Ao b2 S ENHRIR REY 2 B L THAC L o TS LS 5]
BRETHY, b9—2IF, —RWERBEROMERE 2IZERAE R D720
Zﬁéﬂ%fﬂf&ﬁﬁaﬁfﬁ)éo Cori, ICTY OXGILGEE, MEIUGEE L
T MM BOR O R F 72 IERAZO 72D IHRICIT b D 2 & 0%
{, ZOWREOITBERIER L EOL[FTH DL EEZ DNV ERIZAEK
T2V Y, 2000, ZOMBLSEY [FHEL, HEIL, @4l L
720, FORFREEFLY L LER EOMFATET LM ) 72012, 1IHIZ
MAT3EOSHEESNE VALY, ZOL) RBESDIE, VbW
ANBTEOHGmOWEE, Tabb [MAOIRIEITAICK L CEET AL
W E W) FANZIEFICEELR DO TH L v, ShoiFiuE, ==L
YOV 7B TR A B OBERICHE S TREIT AL Lz LIZHETHA
HELbThHbEbVALY,

3) HEHA— [5IRTE &3] Cadldrd, 19954) 152-153H.

4) Kai Ambos, “Command responsibility and Organisationsherrschaft: ways of attributing
international crimes to the most responsible,” in André Nollkaemper and Harman van der
Wilt (eds.), System Criminality in International Law (Cambridge, 2009), pp. 128-129.

5) JEH [aiigE] (13) 154H. BHE=M0 NS0 GEmib0 )] CHZEM, 19494)
142-150H

6) Office of United States of Counsel for Prosecution of Axis Criminality, Nazi Conspiracy
and Aggression, Opinion and Judgment (United States Government Printing Office, 1947), p.
53. 2O, =2 )y NV TR OMERE, ICTY MRS 75 3HD L) 7 LEEMTICH
FABUER o720, INTFHFICET 2= 7 OEHERXREILALND L 7
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ZZ°C, ICTY 2RO L EICHIBE LToOFETL*EbE L Z &8
TE L0, FEPYUKILIEEL [F4T (commit) | L7z, Fid, HH
IR D AT £ NEN L E LT A & 59 LT E N -DI
ELLoBAEDRTH D, 12721, KBRS LEH S EE
BIREZFETTLI LM TH D, T2, 82 KEFRRKBEOBICEROIER
BRERIZBNCEEPELAIFHEL TV A5 LIERERY, H—T2 5
ET#FERED LI, BHNOWLOPORESTIOWbW 2 [f5EH
(leader) | 725 ASHEFE PR (paramilitary) R It &b flio TEFTH %
ToTWaEad, T0k) % [EEE] 72613, fHrORER EOIT%
WZOWTHEREREE/ZH) A TIRIELZY, Bl iETETwniawn
Bah %\, 0720, BANRIBREOD I TA $ 7 ILE L ERT S
LAY LBZIZENT LRV Z R VIRICH 2 E DL, ToYgEIR
ET53EHORMMESIZE D FERERIRT ZEATERVD, ZRTY,
ICTY &, 20 k9% [HEEHE] CZHUFOTFHRDIELTH B & AT
EThHY, WPTERCERE LTRETRETHD LEZ, [FEFALRE
FA& (joint criminal enterprise) ] &\ B&EZ AL LT, 2D X9 % [EE
Z] LIFME LTRE L2 H55Y,

NS, EEBMICE EEEEEZEO TV E Wbl TWw b, Trial of General Tomoyuki
Yamashita, US Miritary Commission, Manila (Oct.8-Dec.7, 1945), United Nations War
Crimes Commission, Law Report of Trial of War Criminals, Vol. 4 (1945), pp. 34-35, 94-95.
B, 92 Wt RE P o B AR O FEE ST NI BORERRE R T RN, 2
DABDEEFILITE N DOVTIE, R HARTE DS 5 L 72538 s BT, RPEfIs ok
FIRESFITEORE L EERZEAREIEORENS 2 5 EBEEA TR, N, IUT
FHDEDPNIY =T OFEFREEEZLZOVEDTH L, HH [Aid8F] (#3) 77, 156
H, &,

7) K. Ambos, supra note 4, pp. 130-138.

8) JfE [ LEOAREATMLOEMHIIHET 2 —E 88— FEEMICES CAEoOmt L 7% 5
FEOWE & G2 JORHIFRE, AW, SERSEATE, B RENRS [ a— v
b 55 &0 ifE] (RIE 4, 20064F) 445-458 H, Z M, 7 B, “joint criminal
enterprise” |2 L CIZ T ZFGENE T o T v, MrFtise TERESINFE BT S JCE
(Joint Criminal Enterprise) O#& (1) [—#GE5] 456 % 275 (20074) 968 . AfH
T [HEEIEIRFEMR] LTI L T 5,
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o [HLEYBIRFEMR] vy Baid, BRI, 85 LIfEn
b EEEEEFEZ P LTBREITo &R L [RFEIESREER] IR
LEVZ DA, FO NEAYNEILESY [F17 L 72 (committed) ] &
WRBELT, BT451ECESOTLRETLIOTHY, 3225 HE
NTW2Y, Z20k00E, ELEICHES CIBOLREREE LTl
TH, NI [TREE | ZEOVEHTEML2EIZOWT, [HLFEJETRE
] O—BELTOREZBRDLLDLEINT2Y, 20720,
ICTY &, fTAEINFERZEZTFRL TIVAVEATD, koL
FREROGREL FRLAZT T IETLE] SLE2RBOTELLEVR
W, AL, #hTl, URERFEHETRALTCVRVEICET, E

9) ICTY: Prosecutor v. Tadié (hereinafter cited as Tadié Case), Appeal Judgment, 15 July
1999, IT-94-1-A, paras. 227-228.

10) 320D H b, HF 1AL, HEIESCBONFEENEZH L TVLH5ETH
Bo TAUIKL, HE2MEENE, AN AOFTEAIIIE NER RITAVHBER T HY A M
EOFRHINEFTIZ BN C R SNIHEOEMTH L, ZOREE, MmEINATOEETE %
ERZO L) BATHICOE [HRBoOHMWN] 2H L Twa & ah, [EELIRER] 0—H
ELTRE SN TE, 612, F 3B [HLFEIEIHREMR] (&, EmHNERTICHE S h
HTW—EOHIRII BT, ZoHNo [1RE%] 75, EERPREL & o TR 2
OFHEINIIE BB 21T 2 2 7o 260 TIFEJEIRFER] ThHE LW b,

11) B 2 1E Brdanin F¢ FFRFH P55 1 FH A B L, Brdanin 25 [35#0 Y] (2
FTHIPFREEITICOVWTTFRITETH 722 8, BLOMEIILHREETOfEMRE itE L7z 2
Lo n, [HEFAEIEFEMSE] o—BE LT [#ET] HFE%F L 72, Brdanin Case,
Appeal Judgment, 3 April 2007, IT-99-36-A, paras. 410-413. 7272 L ICTY X, N5 DA
Th, 3ODOFEMHDOTTOR, BENIFLTETLRLIED [FET] HL LTHEMLEEFL
T&7z. ZOH 1 0ZME, FHMIC, LEoHWTH 2 IENEHITAIA L TETIL
SEATON/2Z ETH Y, 2 OB, B APEBIMICLRFEITICOWTTRITHE
ozl nz b2 ETHY, H30EME, HEADPMBEIISEFEITOMR A IE L7z &
W2 LI EEEINTVE, LL, INHOFEBIZOWTIE, B AL, JLFRFETD [£
VOMgE] LA LTBLY, $7581HO [FT] ICLELR [HE] 2HLTwizbid
Wz, WA Z SN T WA, I b 5, Krajisnik FHFHgC, AR
MZAESATANOFEGTIE AR [HBOHW] OFIT~OFGORIZLY, ET75£1HD
[FEA7T] ISR T 2 LIRS N X918, InRaEN/: [HFEJEIRFERLR] e F T L 72
Lz 55, ICTY : Prosecutor v. Krajisnik, Judgment, 27 September 2006, IT-00-39/40,
para. 883.
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WOBEFEZEDELZ LR, HARFEOHBIZINT S, &) K
mz e, [FEEBIRFEE] E BN EEER] L clidncar
DTHBY,

COES A D IS, ICTY »5 [$ERILGEER ] BA % v
7eDIL, RIF#y GO KB 2R ILIR IO W CHIHBEM 2 b b R &
LR IHM OFE [HREE ] THooWaIs, 2o [18EE ] 1268
T4 1HED [F17] BEERRT I ER2BELZPLTHLEVZ LY,
ZHICHL, ICCIZB VT, HAFLOEG LORAEET 2 [HFEL
FEEME] MAIIRH Ladro72, 2oftbhiz, T3> ho—)v] B
IZEEDWT [/EE ] WHOZEFIZEZ >, MABEEOFRANZS KL%
WEIICLEIELTEADTHAY,, AR TIE, Lubanga F-HEEH
BB L [ar hu—)v] BaaiadT a2k, HBEICBET2
ZOMFmOEFR L MEEL AL NI L2,

12) Cf. Ciara Damgaard, Individual Criminal Responsibility for Core International Crimes :
Selected Pertinent Issues (Springer, 2008), pp. 234-261. $lify [1Ho— = [ EIRSIA 7 |
HE Lo [RFEILIEFEAR] Ba—F 0L MENE O b ik % Pic—] HT
5, EERI, SEEREAK, JOTEEREE [BUREREO MR ERET  BREE e,
HOg, B2 CRfEHE, 20124F) 231-239H, ZH,

13) Zoxi, ICTR O EFRFHMAIE, BEELGEZFET LA LZIELL T2 L liFEmL
T5E2HE, EASLIER £ 7oL B/ N 2 AR E TR I 13 224 9% & LT b Rk %
7 L2 B 2 KB 2R IE SR IS BV T BRI Z N T D L iEw 2w, LHRL
720 Bl 213 Seromba FFTIL, V7T ¥ FORBEHFIZBVWT, VFEOWREERT S
7202, ZOLLPHMBITIC L CWBREWIET A 2 L2 RB L [HEE] &, &
R RBEOWIEIZOWTEHES S [ 4T, Yo /794 FREEZFHLZOTIX
7 [94T L 72 (committed) | & w2 %, &HIRE N TWw %, ICTR: Prosecutor .
Seromba, Appeal Judgment, 12 March 2008, ICTR-2001-66-1, paras. 161, 183 et seq. = ® 1
1%, D Meloni @3 #EH 27 L v»o Chantal Meloni, Command Responsibility in Interna-
tional Criminal Law (T. M. C. Asser press, 2010), pp. 226-227.

14) ICC: Prosecutor v. Thomas Lubanga Dyilo Pre-Trial Chamber 1 Decision on the
Confirmation of Charges (hereinafter cited as Lubanga Decision), 29 January 2007, ICC-
01/04/01/06-803, paras. 329-330, 335.

15) AR TTEIBIHEERT] 1280 2 EEOZEf—TICC o [a v bu—)v] iz dl
12 [EB YV M iRE) 85113% 4 %5 (20154F) 28-32H, &M,
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M. 3y b o—u] Bagics< (i8] ong

1. Lubanga EHHEXIRFIE TO [J> bO—Jb] BERICED CETT
HEDHE

KHBELGFOVDbW 2 [17EE ] 7260 E AR OITE 2 2~ b
O—VLTWwhEwnz7zk LTy, 4 ORER EOITAIZOWTIZLE
AEMER/Z) ATIRIELZD, il L72) TETWRWEESS W, £
D7z, BARMRILIROBIATH F 723N EN LB R T AR LA ) LEZ
Fense, LRV VWRRIEH 25604, 20%E1E, ICC Bl
BEHHET HMEAICL 2 PEFEEERT I L3TE LW, 22T
ICC %, 20 & H 1, [H5E%] PEHETFEZT L URITALZITI REE
GUMEEZ I PO =V L TWRHEIIOWT, BHEREIIOWTHEO
BHE L L ThoRE TR 252 &N TE S (interchangeable) & fif L C,
(5% | BYAIREET Lz An L2, Cok, ICTY MR IE
B ERR G E E RIS L s THE L2 DIl T E /o,
ICTY Tli, BEEEEL [58E] 2909k % [917 L7z (committed) |
BEIZOR, FERE LTRETE S, 2070, ICTY i [a ¥ bu—
V] HEOMHA A EEEREIRT 250 LTHRALZ» 2720 TH
518 15, Katanga and Ngudjolo FH-FHRILE TR ENIZEBY, 1CC
T [a >y bu—)v] BEROEHPEREREICR S 22089 23 [HE
LB (not relevant) | Y REEXNT WD, FoIEI:, ICC HELE

16) Ambos, supra note 4, pp. 130-138.

17) Ibid., pp. 144-151.

18) ICTY : Prosecutor v. Stakié, Appeal Judgment, 22 March 2006, IT-97-24-A, para.62. = ®
BiE, RO Ambos i 3CIZF L vy, Kai Ambos, “Joint Criminal Enterprise and Command
Responsibility,” Journal of International Criminal Justice, Vol. 5 (2007), p. 170.

19) ICC: Prosecutor v. Katanga and Ngudjolo Pre-Trial Chamber 1 Decision on the

Confirmation of Charges (hereinafter cited as Katanga and Ngudjolo Decision), 1 October
2008, ICC-01/04-01/07, para. 508.
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254 35 L(A)F PR THRT L (2> bu—)v] Bz #ETCE
ZOTEBEBEIHEL 2550, EWwH T EIZHEP, 2, ()
G5O [FET (commit) | # @RI IUE, KEBEZGEO [
BE] A ELTHL LML T, WEITELLHRENTVWEDOTH S,

Z T, #2545 3Tk [Mbog L HFELT) ok [MboBEEL
Tl RETIFOEEZHEL TWBE—HFT, [AFLHEAFIE [H@oH
BTHET 28 O8M] 12X 5 [JEFEOETICH L, TOMDOTTETH
] L7zBE0EREWHRL L TWwD, ICCIE, b [ar ho—)v] B
FICHE DV L, @O HITHEI¢ 2 50%£M ] 12X 5 [JU5ED
FATICH L], [MoF LLFE LT F720% [fboH 2@ LTl JLIREEITD
B OIFILET % 5255 STHOMME LT, TP oRISHILEL*
BrL7z0 2IZX Y, ICC 1%, Lubanga FHO FHEFELR EIZBNT,
HMARILSRIC O S FEM A Wb N AN E [ ] 121355255 3 H(a) 512
EOWTIEEFEZR L2, 20O, Lubanga HEFHESHIA, (15
BE] 2 3O0FENIT-H) 2T, [arytuo—] HEEc#EAL, £
@ 3, Katanga and Ngudjolo - FEHHAIE DS, 55 4 M = Nz
72DTH5b,

T, ICC MBEOFFBEFIC L 5 &, #E A Lubanga 132 > TR
FIFE O KBUFHLR, 2> TEEFRYE (UPC) DRIREH#RMRFL LT,
72, UPC oREHIR, o ¥ THNEEE (FPLC) ORERITH L L
T, 20024E%* 5 20034F (2 20 Tl B8 IS RBUFFG B) & 17 > T\ /oo Z0—3
& LT, Lubanga &, 15RO T b5, H2HIE FPLC (25l
WCBEEL, FREHICESWTRALL) 2T, 29 LTEDTFED
LRBRATHBICBMEE L 720 Bl Lz SATWwBEP, 20720,

20)  Ibid. Meloni, supra note 13, pp. 233-239.

21) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, paras. 329-330, 335.

22) ICC: Prosecutor v. Thomas Lubanga Dyilo, ICC-PIDS-CIS-DRC-01-010/12_Eng (Up-
dated: 13 September 2012), Case Information Sheet, pp. 1-2.

112 (1400)



Lubanga HMEEHRICBIT A [ar bu—)v] Hige Z2oiE (KE)

FE AR G O AUE  (ICC MRS 8 4 2 (D) (xxvi)) Z 3L L CTIHFATL 72
EVRDNE D) h b,

Z® X 9 7% Lubanga F- O FH#EIE CTHR SN/ EILE O S D
L&, WHEMIILRORBIEFE 9173 % (direct perpetration) $HMT
HY, F21F, HEORBNERLFETT2M0EO [EE (wi)] 23>
Moo=y L C, B#EMIZEITT HHHA (commission of the crime through
another person, or indirect perpetration) CTa& 1), % 3 1%, JBSEZ EITT 59
Z TR RO E (essential tasks) #HH Z &1L, M & HFTIFIT
T 5 3HA (commission of the crime jointly with others, or co-perpetration) T &
%%, Z 12, Katanga and Ngudjolo S FHEHEBHS, —> DML
% [y bu—] LTEFTTE) AT, [HEOIREEM CHAEIZE
5L CHEEMIZHETS 5] &) 5 4 ORIEILFFEITHEE (indirect co-
perpetration) %Mz 70D THh 2%,

o &)z, ICCHE, Tary hu—v] BagmliEowT, ELR»HLR
ERODLOIED, TTTWIHIERLIL, [HFEELITHI LD A, BLOIE
FEEEDIHIIATI »EIETHE] ThHhbH LNz, TNEHIHRIC, IE
JBEREMRIZOE, BEIMWZEMEE LT, JU5E0 [a > ba—)v] A35EE
B IRALETH ), FHMEAL LT, 20 L) 2RRIZH S
Z L0k (awareness) BUETH L LT 5P, ZIUTINA, 3 A
EEAFMOIERIZOWTIE, THELT) B RE [a> bo—)v] LT
WHLEWZDLEODOEMFOLEET L, TNHDOEMIZD X, Lubanga
HFHEFHEIETRIUTO L) ISR SR T2,

T, IS, AT ROBEE (essential tasks) %, WA AYIC (in a

23) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, para. 332.

24) Katanga and Ngudjolo Decision, 1 October 2008, ICC-01/04-01/07, paras. 492-493. Cf.
Héctor Olasolo, The Criminal Responsibility of Senior Political and Military Leaders as
Principals to International Crimes (Hart Publishing, 2009), pp. 268, 302-330.

25)  Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, paras. 330-331.

26)  Ibid., paras. 342-367.
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concerted manner) 729 Z EDLETH L —HT, b — AN TIIIETRST
B [&foa sy ba—) b (overall control) | 13T & vy & EERIZ, FHE—
ANTHBGORE % FET L 2T IUIILIRANER T E % { %% (frustrate)
720 F:l‘/l\mg)bj ZHLTVAIEDPRETHL, 2O DD
#1102, [HEOFE (common plan) | DFENFLETH L, i, [
FOFTH ] (2hEE @5E3E@£ﬁ%ﬂ“3’¥)@“(&<“(%iw7ﬁ‘ —EDHM
WMo THEMSINLZ L, BLXP—EDOFEMET TIHINRFETICELZ L
ZOWTORBEERTLOTRITNEIRSLT, 20 L) HIBRFETER T
%f:%t’)%fﬂ%é‘l‘ék IOWTOE (awareness) &, HFEILIRFEFTH R
D% (accept) ZIRT D TRITIUI L B2, 5212, LITROKEHY
FEROEBIIH L THAKN TARIT R DZF - (coordinated essential contri-
bution) #7292 EPRBETH L. DO, HEL—ATLHZOR
T2 AT L 2T IUTIUIRANEIL T & 5 B B 21T O RO%EE % [ 3k
OEHHE ] OBHNTHELTND Z EHFUETH 5,

W2, FHZEHICOWTHRAESE305 1 HIZ, EHRoFBINER Y [
SR UER L C (with intent and knowledge) | F2173 % 2 & ¥ & LT
W 304 3L, 2o [Rik) 1o T [ REFHFEL, X
WEFEORVITEIZBNT, HLMEPET LI L2ERLTWE] 2t
EBELTWAD, IhUZiE, wWbhbwd [RILDHE (dolus eventualis) |
bEINDLELEICCIEIHELTDEDTH %S,

2. Lubanga EFETEHIRICH TS [T> bO—Iv] BERICEDCETT
EDEH
2> ba—v] BEmICED CFEITITAICO &, Lubanga 4 ICC 15k
BAFBIH L T o @8R &, HEHICBWTIICE RS
NTW3, £2T, FPHEEHLL»S LFHFEHHE TIIRS N, a2
0 —)b | BEGICHED CFATITAOEG TS,

27)  International Legal Materials, Vol. 37 (1998), p. 1018.
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¥ 9, Lubanga FH-FHEHH L, MABRILHEICBIT L ELEHBOK
35 H%EE, 3207 7u—F, $hbh, ZENT 7u—F, F#l
H770—FBL0 [aryrao— ] HFmICESCEIDT T —T0d
LELoo, HEIOTTU—FERATLELED, 209 b, BEH
77U —F1E, JUSROFBER MHCETT LA EORIENLET DL
D723, 1CC HIAEEE255: 3 H(a)5 T [MboFH %8 UL 4TH) #H] b IE
PEENTWBYULE o7 7u0—FIFRHATE R, & FHERAEILHN
R L7ze IZ, FEWT 7o —Fi, ICTY A% [FFEJEIRER] e % &
CTHRH L7 70—F727%, ZoXHs, FHEZIELTWEIHhED
HDAKRT, JWIRFEFT~DEL. (contribution) #fbWT 70 —FId, %
HALZwe Lz, 2F 0, BEEDS53H@FIE, [Mhog L kmL T
T3 TMboF 28 U CTUREAT ) #] LFHi L 9 5 7217 OJUIRET~D
BN HESE2EME LD, ERLIZOTH D,

CoLH% [arbo—)v] IO 7 7a—FI2EonT, T
FHEIL 4 DOFFEMD ) HEE 1 55 3O EZ{T->729 2 T, %
Dfe D WA 7 FERL 55 2 $65] (commission of the crime through another
person) TH 5 EHREL7?, 209 2T, FHERENIE, (2> bo—
V1 BERICES K T Tu—F s [HELT) JUSEE Ta> bu—v] L
TWhEWR L720121%, [HAOFTHE ]| 2EkET 52 L I2& VLT RO%E
B ERPER T L fabrEico &, HAEIC (mutually) ZFi#L, 22, M
HIZZHELTVA I ENLETH L EHRLEY, 23, Zhitdo
T, HEIZFG LAE>TWEEW) ZERNTELETXTCICELELTO
HEE2zR L)AL L0 THD, TOEMIZOWT, Lubanga Ff: ICC
FERECHERL, (BRI 2AELTnAI LIl it d
BRI EDOLRFRIIOVTHEELTWwDE v, [FFEL Tl JE5HE

28) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, paras. 327-330.
29)  Ibid., para. 339.
30) Ibid., para. 343.
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T larita—] 327200 [RELT] Lv) B2 L T2,
YRR L7

Z @ Lubanga 4 ICC _EFF#FHICBWT, [H@oatm | & [HEOIN
SEH % BIT9 A 72125 & 4172 (designed to further a criminal purpose) |
LbOTHRTNERLAEVOTIE RV, LW MRS, 2o
BERICE 2 C, LFRECHENE, [JESROFEEDESTZ HiE T (specifically
directed at the commission of a crime) | % D T7Z { Th X&) FHEEA
HOPREEHERL 7)) AT, [JUSROREMESE (a critical element of
criminality) | & ATWC, —EDHWIZA2 o TERBS N, JLFREFTIC
ELERENDH L L OEEERTLOTHIUIRED 5 LHRLE,
CIT, BHWEZRPERT D EEIEITEAN 2SO LMRNR b DI
FoNHP, FEICOVTIE, [HEOFM ] %%y 5 2 L1k )Lk
DFEBNERDPER T 2 BANZARELZERL T 21280 b 6, %
MrREL, ThEMEICZHLTWDL I ERSHEETE S, THIZHL
T, WMBEWMRBREL 2R WEE IO W, [HEostm] oFEfir <
HITHZE2WRTHBLENDH L, T0H) 2T, [HELT] LI T [2
yha—] $HZEDPTRELZERORIEEEHRL TVLZ L LMLETH
b0 DFN, AUROEEERLTHT, ZOKkEEETLZFNL,
[BOFH | AERTELL LI EEEHRLTNDEILOLELDOT

31) ICC: Prosecutor v. Thomas Lubanga Dyilo, Judgment on the appeal of Mr Thomas
Lubanga Dyilo against his conviction (hereinafter cited as Lubanga Appeal Judgment), 1
December 2014, ICC-01/04/01/06 A 5, para. 445. Tadié¢ Case, Appeal Judgment, 15 July 1999,
IT-94-1-A, para. 227.

32) Public Annexes 1 and 2 and public redacted Annex 3_Mr Thomas Lubanga’ s appellate
brief against the 14 March 2012 Judgment pursuant to Article 74 of the Statute
(hereinafter cited as Public Annexes 1 and 2 and public redacted Annex 3), 20 October
2014, ICC-01/04-01/06-2948-Red-tENG, para. 330.

33) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, para. 344.

34) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, para. 446.

35) Cf Jens D. Ohlin, Elies van Sliedregt and Thomas Weigend, “Assessing the Control-
Theory,” Leiden Journal of International Law, Vol. 26 (2013), p. 727.
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H 5%

COEMEENEL T 5 EENWEMICo &, ICC HAEHE304 1 IHIE, JU5¢:
DOEBNER % [HEII KO8 L T (with intent and knowledge) | 52179
I EREHETHLIAY UT oMY, Hdomy, ICC ik, o
FEOELFIZIZ DY S [ RO (dolus eventualis) | d&FN5E, &
L TW5, TOHEME DTOLBY)THL, T4bb, 5305 3HN
[FRE] 12OV [HARMPHEEEL, NEWEORNITZIZBNT,
LRERMHAET D (wiloccur) TEAE#MLTWE] 2L ELTWDE—F
T, B304 2N, JLIRO [HEREAELSELILZEMLT) 2OfT
BEATo 72 E DAL LT, HEOKVITEIIBVWTZO/ENET S
CEEEMLTWAI AL, JNIEENS, EHEL TS, 22
T, willm EWOXFEEFEHL TWBL L, $E305ETw) [HRR] 1,
[MEER 7 b @ (absolute certainty) | Tld7Za < T X<, BHEOWY ITE
ICBWTRRISREZ S E s DD (virtual certainty) | ToHhIUTIE
D5, L ICC T2, Sk, BROEBNERIHFOTH
DUIRIFERTH B L 2 FHRL TR THLZ L, BLUTHSOAT
FINIROEBINER T [HEOWITEIZBWT] AL SELTOfE
WelEhid s LA E# L) 2T, ZaBZOMEEZHL TV LIRIE
THHIENVRELZEBRT 2D THL, 612, 2o [fgkt] 123k
B OB ONH L L L72) 2T, MIEOHEITEANLE
U2 ERL TR Db OTEITZRELTVDL I ENLHETE
LD LT, HIRWBERE L 2EFR L T RWEREIIOWTIE, ZH#Hs
HRENDLENHLET L, 2H LT, wWhWwa [RLOWME] Tho
TY, [BOOITHEOLRIRFERE LT, BIROKBNERE 4 L 5 Gk

36) International Legal Materials, Vol. 37 (1998), p. 1018.

37) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, paras. 446-447.

38) Ibid., para. 447. 2D X H 12, [HEOBR Y 1T E 2BV T JEIRERETE L S5 Gk
WUETH LU, LSRR EEL S [WEEED DS % (may or could) ] 7217 TILE
D7wvy, EBHRL TV,
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WhdsbZbrsiatLTnb] Dbk FEROF:BEMS %23 & ICC
EFREL7ZE VW LD,

0L BRERICH LT, %W, $3045021F [fEBiE (risk) | & v
ILEMEDLN TN VDPE W) BHPAEL I 5, & IR
T 5, MEPIS, [RVDOHE (dolus eventualis) | # & el o, #% (&
Btk v XESEDbISL LV 2, LaL, RFEIEE, [k
Bl LV LEMELN T LWIZE b oS [RLOWE] #&5E L
LTS Lo T, [H—HEHE 55305 2H, 3HOILKMRE L
PrrdEA RG] EHRLAEY, 2oEAE, UTO®E) THb, £
Zzd, [aryiba—] B sNz0lE, KEBELZGFOVDY 5
(g% 725 LR EAOfTEIZ 3 ba— L L Twd tnwr ok
LChH, HrDRLEREDITHIZOWTIIIRIELZY, MHHlL2) T&T
WHEWEAEDL WIS TH D, ZO L) HIBTEO [H@oqFE | 1220<
FERI RIS D725 2 0%, ZOHREORBMOE/BIZVLE: [f&
Bl A% (188 | OITAICH -7 L2 RTLE L LT, #3052,
I, [HEOWVITEIIBNWCEZDOHRESETAH] EHE L LS
N5 5 THAH?, FEEIZ Lubanga FAH—FHRTY, 20024£9 H 1
H 72520034 8 H13H £ CTO11A R IZh 72 B OF & b Limflnvfs
2 THEOFE ] OFEfE LTibhEBELTWEY,, Zolkhr
5, [REOME] 26 LT [HBosH ]| 23k, ERoFE
FUREH - END EHRLI-OTH S,

Dlkiz&y, eEE] 25989k % (2> ru— V] L7z 2560

39) Ohlin, Sliedregt and Weigend, supra note 35, p. 738.

40) Gerhard Werle and Florian Jessberger, Principles of International Criminal law 3rd ed.
(Oxford University Press, 2014), margin numbers 475-476.

41) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, para. 450.

42) 1CC: Prosecutor v. Thomas Lubanga Dyilo Trial Chamber 1 Judgment (hereinafter cited
as Lubanga Judgment), 14 March 2012, ICC-01/04/01/06, para. 1012.

43)  Ibid., paras. 1354-1355.
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A, [f8EF ] CHT2ATU EEATETOHEGICO K LRV, & ICC i
FrRIEBbOND, T L, KRB ZAABILIEOWE12IE, [HREE ]
CEBEFET L CIHEANBEMIT AT 728DOMICE L OBDNMEL TN D
Wb 22b 69, RROBEMZT [5EE ] ZIEBICL L9 &3 ULIE
WOHEMBIEAY T ELOTIER VD, L, BAYTESLETITMA
BEOHMWIIKTA2BENEH LD TIER\nh, LHLHMZ S5 Tw
Bo FIT, RETIE, [ bu—)v] BT 2800 L 2o8Es
a3 %0

M. [2>bva—n] PESES 24800 & 2 ofjE

1. [3> bO—iv] BRI T 2 BH ORE

[EIBSTH HEHTT ) CRLE R & RBB 2 MBIUSR T, B E % 1
bNARE L[S, FFICHMOE [HEE] TH Y, KFEERMERO
(g | & HEHEFE VL CIEABIITAZITo72HEOMIZE O A
DAL, T3] 0178 & LI BT A DI b % OIT B
LTV, I2bhb5d, ZoX) %k [{BEE] 21FI0E ¢ 5580
BRI, BRAOTEBNITAZEET, Lad EENESRE T RO
Bl TRVBETDE, 20X RIFRELT - A OIGERH S 2
FIETRCERESNTLEI DT AV L W) BIIAEL 2, Bl
F, THEEOFH | 1SS L 2850 [$5EE] 09 bR b LoEmaE
PEIIWBOEHZE TE L L HETYL, ZOREMENTNE END
BENWDH B LI ICBbN LY, 2oB4I101E, 2o [HEEHE] 3TET
DAY 2 TIE % HOOMAAW 212 [1IEJ0] L SR 0 TERWESH
Mo LML, BAEEOHRIIKT 2BZ10H 5D TId RV, A
HMriastBbns®, 20X REM»S, UWTo2HI22%, ICC

44)  Ohlin, Sliedregt and Weigend, supra note 35, p. 738.
45)  Ibid., p. 740. Ambos, supra note 4, pp. 144-151.
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DHEDS S OSBRI SN TS,

$9°, Lubanga T, [ ba—)b] BEICEWTHIRHIEAS
TENLHTY, EOHE AR SN0 75 o FRHkIzIg,
(2> hu—)v] B $ 4 Fulford HIFEO M= R A2 ST
2%, ZM#E R T Fulford H%3, Lubanga B THBHEH [Hmo it
B ~O [RUROEG] 25E Lo LY, [JBRO%ET] LHE
NOFHG-OMO [HEREHEREMR (operative link) | # & $ X TH5S
R L L, Bl TUBREFICLELREEHELZ] &
WA X nHEGE LEACOE, [HENERER] 2" -7 L LTIE
WeT20h, Thed, [HEREIRREMR] 2L LTEIBILET S
Dh, FOHWERITRERL TV RWY, ZhTid, [ay bo—)v] #
O R ROBEM] LR, T2, 2L EIZIEILO#PHANL A
N3 X, ZOHKE BAABTOHGRIIKT2BENRHLLVDEL% 2
0

175 Ngudjolo HIH D Hi B & H 12 BT Wyngaert HF i, [FL@oEr
| ~O [RHROFG] L) BRI T, [HEROERLERDOE
B ST A0 TE#HOFS ] 2FlE 352 LE2REL TS,

46) Lubanga Judgment, 14 March 2012, ICC-01/04/01/06, para. 1358.

47) 1CC: Prosecutor v. Thomas Lubanga Dyilo Trial Chamber 1 Decision on Sentence
pursuant to Article 76 of the Statute, 10 July 2012, ICC-01/04/01/06, para. 107.

48) Lubanga Judgment, Separate and Dissenting Opinion of Judge Fulford, 14 March 2012,
ICC-01/04/01/06, paras. 15, 16 et seq. & DB ERD/35167C, Fulford HFix, 2> b

=)V O [ARuROFS] L) EHETIRIEROMBAM T £ 5 & L TR L Tw

b0 LDL, ©LALKT EDLBEZNOH DB TH A ). Ohlin, Sliedregt and Weigend,
supra note 35, p. 731.

49) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, paras. 332-337.

50) Lubanga Judgment, Separate and Dissenting Opinion of Judge Fulford, 14 March 2012,
1CC-01/04/01/06, para 15.

51) Ohlin, Sliedregt and Weigend, supra note 35, pp. 728-729.

52) ICC: Prosecutor v. Ngudjolo Trial Chamber II Judgment pursuant to Article 74 of the
Statute (hereinafter cited as Ngudjolo Judgment), Concurring Opinion of Judge Van den
Wyngaert, 18 December 2012, ICC-01/04-02/12, paras. 41-44.
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L L, Wyngaert HIEFEH OO TV X912, #1213 ICC HARS 8 &
TH(e) (viii) #EN O [XR7ZHEROEH ] 0);5&5115‘& i, [E#EO
ﬁﬁjgﬁiﬁml%f@éwoL#%,EC%Kﬁyﬁa@rﬁ%ﬂ
HEHPT] TREISND Z L DSLE R KRB HEIIGRIC oW, &L
A, EEE, T0 L) % [EHEOFS ] ZHEEHARETHL ), 2ok
I BIBEEICOWT, Wyngaert HIE1E, JEIEETH EMADY [JESEO EE L E
Fl ThorLL, TONFERMMWEMY L2ES [HEOFS] 2 L2
BHLAREND ETEY, ZOB, BRI TRRMEMZ 1T 72720,
EH)IIBE SNBH L, [EHEOFG] &2 2 LRI % 175
72720, IEBE SN EHEOXFNL, FHHOBHEFIEIZL > TfITbd &
595, ZORXPFEEIRP TS EROBAIIIREEDRES .
PDibo k912, TIRSEOFEAT] L MAOFELSOMO [FEaen KRR
REME 5D Fulford HEORES, [JLROEE 2 EHEOER]
RS A TEHEOFS | 2B L35 &9 Wyngaert HIFHOFRE
b, L L BHBETIEARETH L L VAL ). TOEKRTIHE,
[EOFH ] ~O [RUROFL] &) BHOFTPMRENTH S L1
W AR &) BB X FIEEDFTE L TV 5 5T, #iE 2% X5
DRUEELDOTII VA, EdEZH5N5Y, 72750, [avto—)] B
Rl EEOWT, [HEOFE] ~O [T ROFE] Lwv ) BT L
HIREXFFT 2L, E0 L) FGARFICAT [ATXR] 20
BBV HEBESHICT L LEN D L, EBIZ, Lubanga b, JLTE
WEEZIML TR WEGD [RUROFES| % L3 28—k

53) Ohlin, Sliedregt and Weigend, supra note 35, pp. 729-730.

54) Ngudjolo Judgment, Concurring Opinion of Judge Van den Wyngaert, 18 December 2012,
1CC-01/04-02/12, para. 47

55) Ibid., para. 46.

56) Ohlin, Sliedregt and, Weigend, supra note 35, p. 731.

57) Kai Ambos, Treatise on International Criminal Law, vol. 1 (Oxford University Press, 1st
ed, 2013), pp. 146-147.
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BEoTWRLERLZ®, Shica L, REES (3> ba—] #BE
EARIERER WE FEL 206 8, [H@EOFHH | ~0 Lubanga O ERLAS
[RAIR] & D OBRFIILETH B & LY,

ZoH, ICC OTFHEBAME, TAFTORFNEFTLENI L] L)
AMERE, ZTHUZED TIPSR TE R R D] &) RN ZA O
T AR E] 2 WL, A SBBIEFE T T aho iz
20 EFRERHAII T O X ) 1A L. 3, ICC MFR4525% 3 1K
() [%EAT (commit) | 12X BILFEANDEG- L (D) SN BT 2 %F L1,
MDIRWATT RCTHE CCHIUT [ & D IEHEIMET 2 (blameworthy) | 70 &
IBTRBIEND L LTV, BEEHEEKDPLETHD 2 & 2SR
LTwWb, ZORHEN2XHNL, TMhoF LT LREITo72E L
BPSENIBITEIIBIIIT ELVE L O], BIU [ho#H %@ LT
JWEEAATH RO L L L L DRFUIBWTHEE 25 L LT, DToO
9 EFRBHE IR L7252

9, [MboBELEFML T HREEITo 2B LRPICT ELRHLOK
i, ZokE 2 BEMICEHME L, [HIBICT 5w L) b EE RS
EETHEDNELTH LY L) H—HHRERB L 72, 20
HERHI O FLHE & BB IC DWW T b B B L OV R ECHI O &
HLT, [JUIREHE NORMBIR] o &) ki Tid A < [JUIRIZE
59 58 (extent of contribution to the crime) | & 9 BEIM 70 HHE |12 X
THRErEN, ZoORBICHFGTHHEE] X [BFREOEMER (the
execution stage of the crime) | IZBWTO AL 5 [JUFEOETH T 72 1L #E i

58) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, para. 456.

59) Ibid., para. 457.

60) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, paras. 346-347. Cf. Ohlin,
Sliedregt and Weigend, supra note 35, p. 738.

61) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, para. 462.

62) Ibid., paras. 465-473.

63) Lubanga Judgment, 14 March 2012, ICC-01/04/01/06, paras. 996-998.
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Eebs) 2BV Th M E NS, LHIR LY,

wiz, THREgE] o [ 1230w T [EBICIRREER 7o 28] 27w
LA, WED [ ba—)V] OFTHREILFEEZTo72E W TEIL
DT, BEE MboFE 4@ E T BREIT-o 2B E L TEERE LN
bo ZTOB, HMHEMIZATE) VWEZL0E ) ML, [REE] LIURTE
OB, BIU [EEE] OFL5 LNBEROMBRIMEE 25, 20
M, ICC 1, HEHE254 3 H(a) 5 [MboH %@ L CIUFEE1TH H] 0
Mo 122 %, [HIFELOBEMLEATL20E2I2hbo3] L LTw
HBZEEEMRLTOEY, 202 hs, HERERNLZ VY, 72
X, REBRTREILP VIO EE L 22854 FHT 5, EAEL
OB L TR L Y, BT ERIEALTCVL2EL [ ba—
V] LTRREZETTLIHELEO T, JOHEMOIFIIZEYL T 5 L Hd
%66>o

Z0H 2T, [EEH] 9, B2ecBEEEIEAL TS [hoH] %
[arbtua— )] §H56BTLREELEILE 20X % o]
DEASKRTH MM ZBEFERIZ (functionally) [2 > ba— )L ] L7 48
ME | HIEILE SN LT E7, Tk HMERIE, FA UREES
Roxin @ [474 2> b1 —) (Tatherrschaft) | HizhZ ML LTHBY, =
OMERIX, TAYyZ2IEILDETD, FFA - FAVICXBRETAD
8| CEUEEEZADELRNEZ R L0 TH L%, 2o, +

64) Ibid., para. 989. Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, paras. 346-348.

65) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, para. 465. Albin
Eser, ‘Individual Criminal Responsibility,” in Antonio Cassese, Paola Gaeta and John R.W.
D. Jones (eds.), The Rome Statute of the International Criminal Court : A Commentary Vol.
1B (Oxford, 2002 (2009 reprinted)), p. 795.

66) Cf. Elies van Sliedregt, Individual Criminal Responsibility in International Law, (Oxford
University Press, 2012), pp. 71-73.

67) Lubanga Judgment, 14 March 2012, ICC-01/04/01/06, para. 990.

68) Gerhard Werle and Boris Burghardt, “Claus Roxin on Crimes as Part of Organized
Power Structures,” Journal of International Criminal Justice, Vol. 9 (2011), pp. 199-201.”
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FARD X9 e RBIR MO THHEE | 12onTid, FEBRIZFZTLT
HENT A AT 7o L ORBRASHEN LD TH Y, JLFkO [Hmozt
B A2 R ROFEG] # L7z Wz 255 TH, EBEOKRETAET
[y b= L72EVZ2000MEE %D, TOREIZOWNT,
Roxin 1%, [H#H# 2 > b @ — ) (Organisationsherrschaft) | & 9 ¥4 % H
W, EBEOKETAD el S [artua—)v] Lizkwzdel
T, UTFOX)CERT 2. o2, EBRIKETARTo &Ll
MEEOWED—>TdH ), [FBOFHE | (25> TEMMICATEIT 2127
Eave £0720, b LY, BEGHMIC [H@EostE ] @) AT L 2w
BN LT, WEO—>TH LU L, [HdEoFH] &0 127§
LHEERZIUIED 0 L72Ao T, [H8EE] 25, Ut [H#ostH
2 IR ROZS-] 2z, HEglfe Tar bu—] L72EE12E,
EROFREITHIEIRRORNE L TLRIATONS, LFERTHOTH
2N, ZoHGmEEELE LT, ICC OFHEINITIE, ZOHRE5S3
Ha)yg (@5 2@RL, oy ha—] FHICESCIEROEGZED,
(afgo MhoEEZBL Tl o [F] 12, (50 [HEOBHTITET S
HoHE | 12, THEBosHE ] 12ROV TIUREZIT I MBI E TN D
DL 12DTHB™,

ZAUZxE L C Ngudjolo 0 B RIZ8 T Wyngaert HIF 1L, £
bZY [MboFL®FELCT] £ MboFEZ U LHELZITHIH] OE
F#13, EWELEoOFEIENL XL OCHEIERICRET RETHY, [ |
O—v] HEicEo Mty bue— L9255 FTRRIRETIE
HWEEELTWAED, ZoMEE, (Mo (another person) | 12, [3

NClaus Roxin, “Pflichtwidrigkeit und Erfolg bei fahrlassigen Delikten” Zeitschrift fiir die
gesamte Strafrechtswissenschaft, Vol. 74 (1962), pp. 425-430.
69) Claus Roxin, Téterschaft und Tatherrschaft T™ ed. (Walter de Gruyter, 2000), pp. 275-305.
70)  Werle and Burghardt, supra note 68, pp. 191-207.
71) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, para. 370.
72) Ngudjolo Judgment, Concurring Opinion of Judge Van den Wyngaert, 18 December
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HEOFE | ZHHWICET 2EBAOHE TED L L VIR, N
AV ENBERSIZTRZE LTH™, EBRHE R, v — v 5k
SHMIEES1S 1 IV D) [HEEOMFEOER] ([2ito 2R 13w 2§,
ICC #AE224 2 HTH LU SN TV AILAMMZE, Lwv)HZrizdhr™,
ZOFEP S, ENEEOEFIEILS £ ORHIEIRICEY L [HE
F1 13, BBEIFEQFTTE AL, OEL5W@F TRETLI LIk
57, EBIZ, Wyngaert $IFZ, #2545 3HHb)IF O [f4] 12k H
DI, LFLOFLRL VBV EIZVZ VTS IO TIZIEE
NTWDZEZRINS, 20X 2L, WADILRE~NDOFS ORI
JEUC 5% ] QUETRETHLEFETL™, 20 Ambos b,
[EBSH RS2 AT 5121&, JRSROBUAR, &R, BHER, SR
HARLERERAL, BHRLA2TNER S %] ERxTwa™,
COLHICETOREEEGE LD 2T, Wyngaert I, k%
A LT OMBERERFTII RS54 3HQOFIIE TN TV ARV & FRT
2™, ZOFENISE, MEE (o bo—u] LTw/ [HEEE] ©
HoTH, BEFEZTLLEAZ (2 bu—v] Lid3wzsw [HE
| FFRE LIRS S hawoT, [ADIBIRIT S8 L < 2T
B ] ZEiEdwvEi vz b, BARIZIE, Bashir KFEHEFEMHO LS 12

2012, ICC-01/04-02/12, paras. 52-53. = ? fild, &k® Weigend mm LIZFE L\ Cf Thomas
Weigend, “Perpetration through an Organization: The Unexpected Career of a German
Legal Concept,” Journal of International Criminal Justice, Vol. 9 (2011), pp. 91-111.

73) Katanga and Ngudjolo Decision, 1 October 2008, ICC-01/04-01/07, paras. 480-436.
Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, para. 348, n. 425. C. Roxin, supra
note 69, pp. 294, 299.

74)  Ngudjolo Judgment, Concurring Opinion of Judge Van den Wyngaert, 18 December 2012,
ICC-01/04-02/12, paras. 5, 9-21, 50

75)  Ibid., paras. 65-70.

76) Ibid., paras. 22-30.

77)  Ambos, supra note 4, p. 128.

78) Ngudjolo Judgment, Concurring Opinion of Judge Van den Wyngaert, 18 December 2012,
ICC-01/04-02/12, paras. 58-64.
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[eEE | LHEEFE T L CHENENITAZITo 2B OIS L DBED I
L, BARMIUERITA & [H85E | OITAEORIZL % DITAPAET S
&9 ya, ICC BAESE255: 3H(d) 5o @0 B TITE T 5 E D%
Ml 12k 2 TEIROFETFIH L, 2OMDOFETHEG ] LT LitiEon
TEEEZAI L1242 29™, ZRTH, Wyngaert HH, (b)54 5(d)
FIZHEDLCBEEALT LH@FICEDCELL D EVEITVI VD
T, BB LAWY, EFEELTWEY, Ll @F0
T [T WS CERZ2 0L, ()50 6512250  FEEi
[andr ), T#e], TEhEEL TEO B 2k, < E T MET) Ao
EOLCERETH L, X2 2bobd, Mife (2> bu—)b] LTwb
[fEiE ] D% {8 [FEAT] PPN DF L SN2 DO ERIZEH L
TVWARVOTIEZWESI P, 5512, Mgz o> ro—n] L
(e8| 25, o [H@EoHE] (28 L TR FS L6, (A58
WREND LD BEWHD, (FHETHL [{FEE] ICRENL0lE, 1
7oL C, ICC Hif5255 3HAMA % [ HFFOME ORRICHE | R L 7:
LW BDES ),

NS DEERAFE S Wyngaert FIFOHEE & 1L HIZ, Lubanga FF:
B, RIREREHE D, (a)5 & AR (principal), (b)5 7 5(d)s
% G0 (accessory) EfFEL 729 2 C, IO EME L EWEHIRL
7283, L72dso T, ICC I3, [a ¥ bu—)v] BRIV Cla)s %
L, Bl Tl »o%pMfk%@Fo [H] ICHOTHRLZ) 2T,
[EROEEPRSE V] L) BEEOMBEEZEETLEEL6N

_

79)  Ibid., para. 29.

80) Ibid., paras. 65-70.

81) ICTR: Prosecutor v. Seromba, Appeal Judgment, 12 March 2008, ICTR-2001-66-1, paras.
161, 183 et seq. Meloni, supra note 13, pp. 226-227.

82) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, para. 334.

83) Lubanga Judgment, 14 March 2012, ICC-01/04-01/06-2842, paras. 996-999. Lubanga
Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, para. 467.
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2, FOZ L EFHLE LT, MABELOERBIIK L AVDICiEED
) BRIEIBOEMDVELRDIZH ) Ho REITIE, ZOHZHETT 5,

2. [ar bO—Jv] BBHICESL [fgEHE| WINEE

ICCIE, [avbhu—)v] HeIcko s, FIBEE [JEFRE4TI A ED
B BIOEREED LI IITIDERRETLE] THHELTVS, #
DT ENS, BEBILOEE DI ZBNEML, JLIRD [l o5t |
ANO [RIROES] ThHhdHE L, FBMEMRZ, 2059 2IRNICH S
Lo [E#HITHY, Whbwa [RLOWE] THEDLZELTY
2%, 2o X% ICC OHIWE, KHB MBI [5HEH%] 25, T
FEEEEMDONEZRELBF[FTHLLEIE, TNHIEILE L TRET 2 0E
Ndb, L) ICTY OHEZZTHSbDOTHL LV LY, Zh
ARt L LT, BMAFMLOIGIIK L 27200 EIC O W THE L 21T
7% 57\,

2T, INT = ViEEIZB T A Bashir KECHEIZH§ 2SR SEAH
ey, ICC THIHEBETLZMONLWREEODH 25RO ) 6, b KH
P85 75 IO A9 S R O AR JB B 12 D X, Bashir KAt & V) wESHMIZH S
(555 ] OMEFTLEBMABI L L THRE 95, 22T, Bashir KIS
X3 2 IR EEA I T 2 FHEBHHOTETY, [ay ba—)v]
123 DWT, ICC #FEsE255% 3 H(a)m I, MIFEMICIFE L CET LAz E L
T, ERAFAT SN D 2 EDHEREN TV S, 2 Bashir KiFfHF
eI UTOL) BFETHL, Tabb, 20044EEHIS VY v Ty
74— Few) REMEDS, SV 7 VERDH B, ETI77% (77

84) Cf. Ohlin, Sliedregt and Weigend, supra note 35, pp. 737, 744-745.

85) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, paras. 330-331.

86) Katanga and Ngudjolo Decision, 1 October 2008, ICC-01/04-01/07, para. 492.

87) 1CC: Prosecutor v. Omar Al Bashir, Pre-Trial Chamber I Decision on the Prosecution’s
Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir (hereinafter
cited as Omar Al Bashir Decision), 4 March 2009, ICC-02/05-01/09, paras. 209-215, 221.
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7R O—REREER, BE, MAL TSI rrbos5T, i
LCTA=F VYEIfIE, WET 28250, RG22 To7, Lw
bhTwb, 22T, ICCHE, 7, Vv IYvyu4—FD)—4— Al
Kushayb & 2 —# » Eiff o N4 KE Ahmad Harun (22WC, 2
BI5- L7z & L C20074F (28R &2 380 L 720 € D #£20094F 12 7% - T ICC
X, A—=% Y OKRKETH S Omar Al Bashir 12D EFIRE 5645 L7zo £
DEE, FHERICHEBIE, SHREFORME LT, VXV vy 41— FOFK
BT, F720%, v Vv U4 — PNORBS R Lo [IEosi5EE
| i2onwT, —RL7EZA (primafacie), Bashir KX, Zofo
[fRiEE] & [HEMLT), A—% Y OEZFHEM LS (the branches of the
“apparatus” of the State) & [ ¥ hO— )] T2 LI2L > THHMIZE
L7722 L&2BFT0a®, 209 2T, 2o [aryta—L] 12k,
Bashir KAt (L, #8972 9247 (indirect perpetration) & 3k [F 54T (co-
perpetration) DA L 72 ML 91T (indirect co-perpetration) D FHE!
DFETE L 7ZIEIRICS T 5 LHoR L% D% ), Bashir KAtHH
ICC #IFE45255% 3 H(a)r OB 0 5 © D5 4 R o MFE L [H RIS
AT B L) S LR FREA ORI L7z THBY,

o, Wit 2 &, #RoEmEEE W) [-RLAEZA] T
EHBENRFRIFEITEBETE2HERMEEH L L V2L TY, 20L&
72 S BAHIRFEAT I N H BB 12 BTN EITE BETE 2089 ik
O CHRAEEL S22 EHH LTV, DI, Z—4 ¥ O Bashir

88)  Ibid., paras. 216. “(Furthermore,) the Majority finds that there are reasonable grounds
to believe that Omar Al Bashir and the other high-ranking Sudanese political and military
leaders directed the branches of the “apparatus” of the State of Sudan that they led, in a
coordinated manner, in order to jointly implement the common plan.”

89) Ibid., paras. 211-213.

90) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, para. 332. Katanga and
Ngudjolo Decision, 1 October 2008, ICC-01/04-01/07, paras. 492-493.

91) Harman van der Wilt, “The Continuous Quest for Proper Modes of Criminal
Responsibility,” Journal of International Criminal Justice, Vol. 7 (2009), pp. 307-314.”
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FE—V] LTWwbEidwz L) 7272, E72LT, YryrPrvoqa—F
L) RIEMFIE, Bashir KA [ ba—)b] LTwicbnwis
D, F72, YTy 4 — FORLIIEREMURORE 5728 \»
AT, EREMLRO [IBoFt] @) IRETAEZITo78nz 20
B, L) ISR S L VWb &5 2 e\,

FWRIZ, Bashir KgsHMNE, FV 7 — VERDS % 2 KELEOHED

, BIORNITHZG LT &Y, RERY Yy Yy 74—k

D r:r‘/]\n—)lzj L7zZ 3wk FRL TS, T2, FERHL
DPTENZHE LT Usacka FIFH L, MM 7% M 54T (indirect co-perpetra-
tion) I22WTC, [Yr¥ ¥y P ryw4—FhEo [EE] 2 [22ta—)V]
T2 &) Btk E % Bashir K- Tzl idwzn] &
LT, SREHETAERZMH LTV, Tz LT, FHERH
i, Bashir K#t#HA MO [H5EF | & [HFELT), A—5r OEFRHEGE
YRE [arha—] 528128 ->T @0z ] #HiRmic £
L2l 3R LTwa2Y, Yrvrdrvws—Freo [EE] % (2
Y ho—)v | 35 HuL ) R % E] % Bashir KARFEANH > TW 720 &9 2013
AL TV,

N Weigend, supra note 72, pp. 91-111. Meloni, supra note 13, p. 237.

92) Omar Al Bashir Decision, Separate and Partly Dissenting Opinion of Judge Usacka, 4
March 2009, ICC-02/05-01/09, paras. 103-104. 7= 72 L, Usacka ¥ Z i, £ [FF1T (co-
perpetration) 2% L 9 2 H[REMEIL, HEL Twb. L2 L, Usacka HISED EikT %
X 912 Bashir K#tHHAY [HEBILREAFETL-E0 [EE] 2 [avbo—] 559
L R EE R Ho Tz L idwvw 2 ] &3, Bashir KA, JBIRFEITITA
HE [HELT)IEREEET L, Lbvniinz 205, Usacka HIFOERIEI—HL
TWhWwWE )2l bN D, Wilt, supra note 91, p. 313.

93)  Omar Al Bashir Decision, 4 March 2009, ICC-02/05-01/09, para. 216.
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CoM#EE [y buo— V] BEICHEL LTEZ LD, I
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O—)b] LTw/z) 212, oMo [LEotm] 12, v v I
T4 = NORETAELRENDH 72T D, TOLHIIREL/ZELTD,
A—F VEREELNRDS, Vr Iy —Fx [arho—)] LT»
&I, BT, Yy I x4 —FIUET A4 0RZIE, FoE
BisE ) IZEROTEAN & U CTUIRIRIETT A 2 To 728 VR 200, L
IENHEE RS9, TOE, Roxin BAEHEIZEWTW, 7Abe< il
DWTIE, FTFARARDTICH->TRAVHEEL [ay ba—)v] LTWH
wmhRE VIO ETHY, ZoMBEE [ bao—)L] LTw/iL
b, 25 NOMIED 72012 B A BB % 72 &) FREAT
Bb, HREOFHNE LTRRIIITbR, vz bhd Lhzn™,
L2 L, Bashir Kit#HOY 4, BKEM T, A—F VEREHLRH L W
IMMEDY v Vx4 — R [aryba—)L] LTwihrEdrn, &5
2, Yx Py oa - FPREDOKEfT AL 2y tu—)] LTwi
MEI D, BABHTH Y, Bashir KiEHOI NSO [T ba—)] ~
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VIRIGZAT DN E W Z D 0H, L) SIEEAHTHL VWb EL % 2%
Vo L7208 C, AHERETCIX, oM ME L TCRET ALEND L,
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WV ARV TIE VD, b ELMEE 22%, 2ok, b
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LML TS 2 wiud, MEMICHFE L TIBREEZ 4T LZIEJB S L TaL
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P &R, TMBADIIRIT A L CEEEZA )] 2Ll hbhnd,

94) Werle and Burghardt, supra note 68, pp. 199-201. Roxin, supra note 68, pp. 425-430.
95)  Wilt, supra note 91, pp. 313-314. Ambos, supra note 4, pp. 144-151.
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) A B R EOBBEAE L X%,

—7J7, Lubanga FHHEEH RN S AT, ICCIE [ ba—)v] HE
WO TIREE ] WEEFHITLEEbNL, 2O L ERHIIRE LT,
M ANDIBIRIT AR LTCEMLERAD ] 2P0 zDlliZEn L) ik
WOBMPLELZ DD, L) HEZERET L, $habb, [fHEH] K
BELMEZEZ o bo—)] LTUAHEATH- T, TOMBOEE
LIEV R R WEOIEIAT AR L TR % & O B4 (3l AT O B
RS 5720, 2089 ha %R CE 2 IFIBOBMPSLEL 75D T
» 5%, 22T, Bashir KIGHFMHEZBABIE LTERZTHLE, A—
FUBEFRBELRE Dy Vx4 — FEDOBMR, Yy rVr s —FE
e DREE DR, B & Bashir KEHEOFTSOREIX, DLTOMD
TRIFNERS R WEEZ ONDL, 10, EFREHELR L VO Mok
HO—DL LTOME Y Y P rv 74— FPFTHI L, HEIZ, VU
YV a4 —Fo [FHE] 8D IATE L AV RESWAEAICIE, woT
LEMHGE Y 1T T AREERZ LT EATESL I &, =12, Bashir
KO [FHBOFTHE ] ~D [#F5] 12X > TERER T TORROTEN
MTELLVZLLETOREEEIFET LI LPLETHLEEZ LN
598>O

CNEILIROMER EATAHOEM G UL, USRI, [HeEsE] o
(22— ] OTFEHLMBEOWEL W LHEPEL S22 LD
TTHY, UITADHIE, LR ERROTRNE L CTLRIIZE
CERLLETOEREEZETHIENLETHLEVZ DL, 3512, U5k
TTROZEME, THEEE] o [%45] PUHRLTEHRE R RO E LT
VIRIIZA L SR B2 [AMRE] 2HSREL SV, £0720,

96) Ngudjolo Judgment, Concurring Opinion of Judge Van den Wyngaert, 18 December 2012,
ICC-01/04-02/12, para. 61.

97)  Wilt, supra note 91, pp. 313-314. Weigend, supra note 72, p. 111.

98) Ambos, supra note 4, pp. 144-151.
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COEMEGI T 2L ML, [HEEE] © [%55] [T 2k B8R
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[fREE] o [aytua—)v] TOMBOKEL WZ L2HIZE->T, JU5E
FRVPELCTHEIZOR, TNEIELETE05, [HCOITAHIIKH LT
FEEZED ] OTHY, MATFEOHMBIIKL2VWEEZ SN,

COL)BEMHDI L, PR EL S0, [fREH] o [2
Yhu—)] OTFIZHLHBOEETLE &) 2O\ T, Lubanga
BHETEBFH EN TRV, Ew) b, #E A Lubanga 12, 20 I%
EF¥ (UPC) DAIZREFRAELLT, Ihz [arybo—] LTwk
EREFIC, T IEREZESE (FPLC) OR&SFESTE L LT, Ihd [2
yhua—=)b] LTEY, IhHEOMBOWELWZLFHIZL-T, £
LASsBl o sz, RSN Lz2 81d, momica sk
Mol bTHAH, bt Bashir KEHEEMD L5 12, [{8EH]
MEE [y bu—)v] T2HRE D THOMBEO— BRI R E 4 L
B L ) BYGE, BIEOMME BB OMBORMRIE, tok)hboT
RUINER SRR, T2, BBEOHGO—BARIE OMMOHEE & v
ZBH72HI2IE, ED XD RHWEETHI SNE DR, L) HEHS R
T B0EE G ro7OTHD, 22T, 91, COHEHLNIITS
CLENHRETHDL LV D,

iz, THREE] o [%45] »%, YR/ RERROmNLE L TUKR
FNCEL SEL200 [RRME] #HLT0WEEVZEhE) 2L, &

99) Ohlin, Sliedregt and Weigend, supra note 35, p. 734.
100) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, para. 489.
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DEICHET DA, LWV HIZOWT, ICC DFEFMIIL, [HS
DEENZFT LRI L] LI REBE, ZRICEY [JRRAERTE
e B] L) BB LR Lo 2200, Sz L, kR
BHEMIUTOEZWS MLz, £, [HREE] o [F5]) »30%
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o, [HEF] LERINREET- - FOM T EDOREEE

101) Lubanga Decision, 29 January 2007, ICC-01/04/01/06-803, paras. 346-347. Cf. Ohlin,
Sliedregt and Weigend, supra note 35, p. 738.

102) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, para. 462.

103)  Ibid., para. 466. Lubanga Judgment, 14 March 2012, ICC-01/04/01/06, paras. 996-998.

104) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, paras. 4638-469.
Lubanga Judgment, 14 March 2012, ICC-01/04/01/06, para. 989. Lubanga Decision, 29
January 2007, ICC-01/04/01/06-803, paras. 346-348.

105) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, paras. 438-490.

106)  Ibid., para. 489.
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107)  Ibid., paras. 446-447.
108) Ohlin, Sliedregt and Weigend, supra note 35, p. 745.
109) Lubanga Appeal Judgment, 1 December 2014, ICC-01/04/01/06 A 5, para. 457.
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110)  Ibid., paras. 466-469.

111) Katanga and Ngudjolo Decision, 1 October 2008, ICC-01/04-01/07, paras. 487-499.

112) Ohlin, Sliedregt and Weigend, supra note 35, pp.734, 745-746. Ambos, supra note 4, pp. 146,
153-157
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